
The UK Information  
Commissioner’s Office 
has published its final 
guidance on consent  
and data protection  
impact assessments,  
to sit alongside its main 
guide to the GDPR. 

In keeping with the ICO’s 
earlier communications  
on the topic, the guidance 
reminds organisations 
that consent isn’t a ‘silver 
bullet’ and to consider 
using alternatives. It 
states: 

“Consent is not inherently 
better or more important 
than these alternatives.  
If consent is difficult, you 
should consider using an 

alternative. Consent is 
appropriate if you can 
offer people real choice 
and control over how you 
use their data, and want 
to build their trust and 
engagement. But if you 
cannot offer a genuine 
choice, consent is not 
appropriate. If you would 
still process the personal 
data without consent, ask-
ing for consent is mislead-
ing and inherently unfair.”  

Although the ICO is at 
pains to stress that the 
GDPR does not automati-
cally require organisations 
to update the consents 
they have previously ob-
tained, it does urge organ-
isations to review their 

existing consents and 
consent mechanisms to 
ensure that they comply 
with the new Regulation. 

Steve Wood, Deputy 
Commissioner for Policy 
at the ICO, said: “It’s  
important to check your 
processes and records to 
be sure existing consents 
meet the GDPR standard. 
If they do there is no need 
to obtain fresh consent. 
Where you have an  
existing relationship  
with customers who 
have purchased goods  
or services from you it 
may not be necessary  
to obtain fresh consent.” 
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Article 29 working party issues various 
GDPR guidance  
In mid April, the Article  
29 Working Party issued 
final guidance on consent 
and transparency. This 
followed the February 
publication of guidance  
on automated decision 
making and profiling, 
fines, and personal  
data breach notification.  

The main changes from 
the draft guidance on  
consent are the insertion 
of a new section address-
ing requests for consent 
online, where continued 

use of a site is stated to 
amount to consent. The 
guidance is clear that 
this will be inadequate. 
Controllers must avoid 
ambiguity and must en-
sure that the action by 
which consent is given 
can be distinguished 
from other actions. The 
guidance states that: 

“Merely continuing the 
ordinary use of a website 
is not conduct from 
which one can infer an 
indication of wishes by 

the data subject to signify 
his or her agreement to  
a proposed processing 
operation.” 

In another change from 
the draft guidance, the 
Working Party deleted 
text requiring controllers 
to offer cost free services 
which are not dependent 
on provision of personal 
data. Article 7(4) of the 
GDPR states that, when 
assessing if consent is 

(Continued on page 17) 

ISSN 2049-5307  

http://www.pdpjournals.com/overview-privacy-and-data-protection



