
The European Data  
Protection Board held  
its first plenary meeting  
on May 25th 2018 —  
the same day the GDPR 
came into force — and 
adopted guidelines on  
two topics as its first  
order of business.  

The EDPB is an inde-
pendent European body 
composed of representa-
tives of the national su-
pervisory authorities of 
each EU Member State 
and the European Data 
Protection Supervisor.  
It replaced the Article  
29 Working Party.  

The two guidelines adopt-
ed were final guidelines 
on derogations to trans-
ferring personal data out-

side of the EU under Arti-
cle 49 of the GDPR, and 
draft guidelines address-
ing certification mecha-
nisms, and data protec-
tion seals and marks  
used to demonstrate  
compliance with the 
GDPR, in accordance 
with Articles 42 and 43. 

The guidelines on deroga-
tions confirm that organi-
sations transferring per-
sonal data outside of the 
EU should first endeavour 
to rely on one of the 
mechanisms described in 
Articles 45 and 46 of the 
GDPR (Binding Corporate 
Rules or Standard Model 
Contractual Clauses) be-
fore relying upon the der-
ogations in Article 49 of 
the GDPR (consent, con-

tractual necessity and 
public interest).  

Consent requirements 
issued by the Article 29 
Working Party are appli-
cable when assessing  
the conditions of an 
‘explicit consent’ in the 
context of derogations. 
The guidance states that 
all derogations should be 
interpreted restrictively. 

According to the guid-
ance, the ‘contract’ and 
‘legal claims’ derogations 
can only be relied upon 
for ‘occasional’ transfers.  
The EDPB provides 
guidelines on the 
‘occasional’ test, saying 
that data transfers taking 
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Directors could be made personally 
liable for nuisance calls in UK 
Business directors in the 
UK could be personally 
fined up to £500,000 if 
they fail to prevent nui-
sance calls, under a new 
government consultation. 

The rationale for the  
proposed large change  
is that whilst there has 
been a big recent increase 
in the fines issued to com-
panies – last year one was 
fined £400,000 for making 
almost 100 million auto-
mated calls in 18 months – 
there is concern this has 

not been a sufficient  
deterrent. The Infor-
mation Commissioner’s 
Office said that in several 
cases, directors had es-
caped fines by declaring 
their companies bankrupt 
and starting again under 
a different name. 

The company fined 
£400,000 in 2017, 
Keurboom Communica-
tions, was placed in vol-
untary liquidation, leav-
ing the ICO to recover 
the fine through liquida-

tors and insolvency  
practitioners. 

According to figures,  
of the £17.8m in fines 
issued for nuisance calls 
since 2010, the regulator 
has recovered just 54% of 
this, as companies went 
into liquidation. 

The plan for directors to 
be made liable was origi-
nally mooted by the gov-
ernment 18 months ago. 
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